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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

No. 88928 At Law 

Donald Boyd, an infant by Lf.o Boyd, his father and next 

friend, Plaintiff 

—vs— 

Joseph Ottenberg Defendant 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration 

Filed May 8 1937 

In the District Court of the United States for the 
District of Columbia 

No. 88928 At Law 

Donald Boyd, an infant by Leo Boyd, his father and next 
friend, 1129 10th Street, N. W. Washington, D. C. 
Plaintiff 

—vs— 

Joseph Ottenberg 1243 7th Street, N. W. Washington, 

D. C. Defendant 

The plaintiff, Donald Boyd, an infant, to-wit, five years 
of age, by Leo Boyd, his father and next friend, sues the 
defendant Joseph Ottenberg, for that heretofore, to-wit, on 
May 7, 1936 and for a long time prior thereto the said de- 
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fondant was engaged in the District of Columbia in the 
baking business, in the course of which business he owned, 
operated, and maintained a certain automobile, and for 
that on the date aforesaid the said plaintiff as a pedestrian 
was crossing the roadway of, to-wit, L Street, X. W., in, 
to-wit, a northerly direction, at or near its intersection 
with Tenth Street, X. AY. in the said City of "Washington, 
District of Columbia. 

And for that on the date aforesaid, the said defendant, 
Joseph Ottenberg, by and through his servant, agent, and 
employee, was operating or causing to be operated his said 
automobile owned by him in, to-wit, a westerly direction 
on said L Street, X. W. at or near its intersection with 
10th Street, X. \Y. in the said City of Washington, District 


of Columbia. 

And for that it then and there became and was and 
2 continued to be the duty of the said defendant, 
Joseph Ottenberg, to operate his said automobile as 
aforesaid in a careful, lawful and prudent manner so as 
not to cause injury to others lawfully in and upon and 
using the streets and high wavs of the said Citv of Wash- 
ington, District of Columbia, including the plaintiff. 

Yet notwithstanding his duty in the premises, the said 
defendant, in careless disregard of same, negligently and 
carelessly operated his said automobile aforesaid in that 
he operated the same without maintaining a careful and 
proper lookout and without having the same under reason¬ 
able and proper control, and without giving a signal of 
his approach and in that he operated his said automobile 
in excess of 22 miles per hour in violation of paragraph 
(c) of Section 22 of Article G of the Traffic and Motor Ve¬ 
hicle Regulations for the District of Columbia which pro¬ 
vides that the speed of any vehicle on any street, highway, 
or bridge in the District of Columbia shall not exceed 22 
miles per hour, and that as a result of the said careless and 
negligent operation by him of the said automobile in viola¬ 
tion of the said Traffic and Motor Vehicle Regulations the 
said automobile driven and operated by the defendant, as 
aforesaid, was caused to and did collide with and struck 
the plaintiff who was then and there crossing the roadway 
as aforesaid, and who was then and there, to-wit, four 
years of age, and in the exercise of due care as was re¬ 
quired of him under the circumstances. 
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And that as a result of being struck by the automobile 
driven by the defendant as aforesaid, said plaintiff was 
hurled to the ground whereupon lie sustained numerous 
contusions, lacerations, and abrasions in and about his 
head, face, limbs, and body and he also sustained a severe 
laceration to his right cheek which required one suture and 
which laceration has left a permanent mark and scar 
3 on ihe said plaintiff which will in the future cause 
plaintiff much embarrassment and mental anguish 
and that a.> a result of the aforesaid injuries the said plain¬ 
tiff was caused to suffer for a long period of time severe 
mental and physical pain and anguish and lost a great deal 
of weight and sleep and his nervous system was greatly 
and permanently injured and impaired and caused the 
plaintiff a great deal of discomfort and caused him to be 
restless whereby he was unable to rest properly and for a 
long period of time his parents were obliged to remain 
awake at night time in order to treat and nurse him as a 
result of his said condition, and the father of the plaintiff 
was obliged to incur a great deal of expense and will in 
the future be obliged to incur a great deal of expense in 
an effort to cure the said plaintiff of his aforesaid injuries 
and scar, all to the damage of the plaintiff in the sum of 
Ten Thousand Dollars ($10,000.00). 

'WHEREFORE the plaintiff brings this suit and claims 
damages of the defendant in the sum of Ten Thousand 
Dollars ($10,000.00) besides costs. 

I. IRWIN BOLOTIN 
Attorney for plaintiff 

SAMUEL B BROWN 
Attorney for plaintiff 


4 Pleas. 

Filed Mav 25 1937 

w 

* # * 

1. Comes now Joseph Ottenberg, defendant in the above- 
entitled cause, by his attorneys, and, for plea to the dec¬ 
laration in said cause tiled, denies that at the time set forth 
in said declaration said automobile was being driven at 



4 


DONALD BOYD VS. JOSEPH OTTEXBERG. 


or near the intersection of L Street, Northwest, with Tenth 
Street, Northwest; the said defendant denies that said auto¬ 
mobile was operated negligently or carelessly, or without 
maintaining a careful and proper lookout, or without hav¬ 
ing the same under reasonable and proper control, or with¬ 
out giving a signal of its approach, denies that said auto¬ 
mobile was operated at a rate of speed in excess of twenty- 
two miles per hour, denies that said collision resulted from 
anyinegligence on the part of the driver of said automobile 
or that the driver of said automobile violated anv of the 
Traffic* and Motor Vehicle Regulations of the District of 
Columbia. 

2. And, for further plea to said declaration, the said de¬ 
fendant says that said collision occurred at a point other 
than a cross-walk or intersection, in consequence whereof 
the driver of said automobile had the right of way over 
the said plaintiff as provided by Article III of the Traffic 
and Motor Vehicle Regulations for the District of Colum¬ 
bia, and that said collision was caused by the act of the 
plaintiff in running from between two other automobiles 
across the roadway of L Street and thereby placing him¬ 
self in such a position with reference to said automobile 
and at such a time that the driver thereof, although in the 
exercise of due care, was unable to avoid a collision with 
the plaintiff. 

SIMON, KOENIGSBERGER & YOUNG 
LAWRENCE KOENIGSBERGER 
! Attorneys for Defendant. 


5 Memorandum 

MAY 28-1937. 

Note Of Issue—filed. 


Verdict and Judgment 

Filed March 16 1939 

# # # 

This cause having come on for hearing on the 15th day 
of March, 1939, before the Court and a jury of good and 
lawful persons of this district, to-wit: 
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Ruth P. Haggerty 
'Walter AY. Stout 
Clarence C. Peters 
Carl L. Orndorff 
John W. Mitchell 
AY. Stuart Hodge 


Carl X. Hilley 
Andrew Heffernan 
Frank C. Hollister 
J. Millard Hall 
Peyton B* Fletcher Sr. 
Frank L. Cudlip 


who, after having been duly sworn to well and truly try 
the issues between Donald Boyd, plaintiff, and Joseph 
Ottenberg, defendant, and after this cause is heard and 
given to the jury in charge, they upon their oath say this 
16th day of March, 1939, that they find for the defendant 
against said plaintiff. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense of this action. 


CHARLES E. STEWART, 
Clerk 

By GRIFFIN T GARNETT Jr 
Asst. Clerk 


by order of Justice Cox, J. 


Memoranda 


MARCH 24-1939. 

Motion for New Trial—filed. 


MARCH 31-1939. 

Order Overruling Motion For New Trial—filed. 


6 Notice of Appeal 

Filed April IS 1939 

* * * 

Notice is hereby given this 18th day of April 1939, that 
Donald Boyd, an infant by Leo Boyd, his father and next 
friend, Plaintiff hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
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of this Court entered on the 16th day of March, 1939, in 
favor of the defendant, Joseph Ottenberg against said 
Plaintiff, and a motion for a new trial having been overruled 
on the 31st dav of March, 1939. 

L IRWIX BOLOTIN 
Attorney for Plaintiff 

Memoranda 

April IS-1939. 

Bond on appeal $250—filed. 

Mav 26 -1939. 

w 

Time for filing transcript of record in United States 
Court of Appeals extended from day to day to and includ¬ 
ing July 17, 1939. 


7 Statement of Evidence 

Filed July 20,1939 

# * * * 

The action came on for trial on March 15, 1939. 

To maintain the issues upon his part joined, the plaintiff 
called James Tolson as a witness, who testified as follows: 
That he was twelve years old on October 6, 193S. 

Q. Xow, Jimmie, do you remember the date—do you recall 
Mhy 7, 1936? You know Donald Boyd, don’t you? A. Yes. 
*#*•#*##** 

Q. Do you remember something happening to him about 
three years ago? A. Yes. He was hit by an automobile. 

Q. On what street? A. On L. 

Q. In what block? A. Between Ninth and Tenth Streets. 

♦ ft###***#* 

Q. Xow Jimmie, were you there when it happened? 

A. On the north side of the street. 
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Q. Tell about what you were doing and what happened, 
just the best of your recollection. A. Well, we boys were 
playing tags on Tenth Street. We ran down in the 

8 alley and darted between the cars and crossed over 
this side of the alley, the south side. Then we 

darted in between. 

We went back over. I got over here on the sidewalk. 
Donald yelled “Jimmie, wait”; and I turned around. About 
a second later the truck hit him. 

Then I didn’t know what to do: so I just stayed there. 
Then I got up and ran to his mother and told her. 

#####*###* 

Q. Now, Jimmie, just before you had reached the north 
sidewalk, you turned around. From what point had you 
come ? A. The south side. 

########*# 

Q. When you left this point, where were you headed for? 
A. The north side of the sidewalk. 

###**###*# 

Q. When you left this point, were there parked cars along 
the south side of L Street ? A. The best I can remember, 
yes; there were. 

Q. Were there parked cars along in here (indicating)? 
A. I think there were. I am most positive. 

**«#*#*### 

Q. Jimmie, did you look over here on the road before you 
left the south curb? A. Yes, sir. I ran out. 

Q. Which way did you look? A. That way (indicating). 
Then I ran, and I saw a car coming down. 

Q. You saw a car coming down from where? A. Ninth 
Street. 

Q. Which way was it headed for? Which way was 

9 it going? A. Towards Tenth Street. 

*##* 

Q. This mark represents what distance between Ninth 
and Tenth Streets? A. Mr. Simon. Where he first saw 
the automobile? 
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Bv Mr. Bolotin: 

Q, (continued) Where you first saw the automobile, when 
you left this curb. A. More than half way towards Tenth. 

Q. More than half way towards Tenth? A. Yes. About 
two cars. 

Q. Was it very much more than half way? A. Very little. 

Q. Xow, Jimmie, did you get across the street all right? 
A. Yes. 

Q. Then when you turned around you heard somebody 
holler? A. Yes. 

Q. Who was that? A. I turned around and looked at 
him. 

Q. Who was it ? A. Donald Boyd. 

Q. When you turned around, how did you turn—quickly 
or slowly? A. Quickly. 

Q. You were up on the curb? A. Yes, sir. 

Q. Did you see the truck at that time; that is, when you 
first turned around and saw Donald there? A. Xo. I didn’t. 
Xot at that minute. 

Q. How soon after did you see it? A. Well, he was com¬ 
ing across. 

Q. Who is “he”? A. Donald. And the truck hit 
10 him just as he got here (indicating), about this far 
from him. I didn’t look up then. 

Q. When was the first time you saw the truck? A. When 
I was going across from here (indicating). 

Q. You didn’t see the truck again until after the acci¬ 
dent? A. Until he had hit him. 

Q. Xow, which way was Donald coming from when you 
saw him? A. South side of L Street. 

Q. He was running towards you ? A. Yes. 

Q. Did you see the truck hit Donald? A. Yes. It hit him. 

Q. What part of the truck collided with Donald? A. 
Here (indicating). 

Q. The bumper? A. Yes, sir. 

Mr. Koenigsberger. Let the record show what part of 
the bumper. 
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By Mr. Bolotin: 

Q. Show us with your finger where. A. Here (indicat¬ 
ing). 

Q. Put the pencil point on it. 

(The witness did as requested). 

Q. Right about the center? That part struck Donald? 
A. Yes. 

Q. Then what happened to Donald ? A. "Went over. Tum¬ 
bled over. Then he was crying. A man got out of the 
truck and picked him up. 

#•**«**••« 

Q. After it hit Donald, where did he go and what did he 
do? A. He hit him and he had on the brakes at the time. 

*#*####**# 

11 Q. Did you hear the brakes? A. No. 

Q. You didn’t hear anythinf? A. Just a little 
squeak. Tire screeching. 

*•#*#***## 

Q. Did you at any time notice the speed of the truck? A. 
It was going pretty fast. 

**#**•*•*• 

Q. Now, take this pencil. This (indicating) is the truck 
after it stopped. Now, point with the pencil where Donald 
was sitting or lying, or whatever he was doing, standing, 
after the truck came to a stop. 

(The witness pointed with the pencil) 

Q. Lying directly in front of the truck. A. Yes. 

#**•<****•• 

Q. Can you tell us in distance, can you point at something 
and tell us about how far in front of the truck? A. It has 
been so long I wouldn’t know. 

Cross Examination. 

Q. Jimmie, you recall that there were trucks or cars 
parked on the north side of the street that day? A. Yes. 
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Q. There was another boy there, too, wasn’t there? A. 
Yes. 

Q. What is his name? A. His first name was Skippy. 

• ##*#**#** 

Q. You and Skippy came out down the street from be¬ 
tween these ears that were lined up on L Street? Is that 
right? A. Yes. 

Q. You dodged across the street, or ran across the street, 
' in between these cars, and in between the cars which 

12 were on the other side of the street ? A. Yes. 

Q. Then you got over on the south side of the 
street ? A. Yes. 

Q. And Donald was not with you up until that time, was 
he? A. Xo. 

Q. Then you and the other boy, Skippy, playing tag, 
started and ran across the street again. You didn’t know 
Donald was coming across at all? A. Xo. I thought he was 
on the porch. 

Q. And the cars on L Street were parked facing west, 
weren’t they? A. Yes. 

Q. That was a one-way street ? A. Yes. 

*•*•***#*# 

Q. You placed the accident—at least, I understood you 
to place it, son—on the north side of the street, where 
Donald was struck, the north side of the center of the 
street. A. Yes. 

Q. Is that correct? A. Yes. 

Q. I also understood vou to sav that when vou first saw 
the automobile that collided with Jimmie, it was a little past 
the center of the block between Xinth Street and Tenth 
Street. Is that right? A. The car didn’t hit me. 

Q. Xo. The one that hit Donald. 'When you first saw 
that. Allien he ran out, when you first saw it, you said 
that it was just past the center of the block? A. Yes. 

• •*••••**• 

Q. Just draw a line in the direction in which you think 
you ran, if you remember. 

13 (The witness drew a line on the blackboard.) 
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Q. In a diagonal direction northwest? Is that right? A. 
Going to the north. 

#*##*##*#* 

There was thereupon read into evidence on behalf of the 
plaintiff the incidental report of the Police Department, 
Xo. 2 Precinct, being incidental Xo. 14, recorded on May 
6,1936, as follows: 

“About 4:30 p. m. May 7, 1936, a 1936 Chevrolet truck, 
D. C. 46916, owned by Ottenberg Bakery Company, 
1243 Seventh Street, X'. AAA, and driven by Herman 
Kreamer 4523 Arkansas Avenue, X'. AY., 18 m.p.h.”—mean¬ 
ing “18 miles per hour”—“going west on L, X. AY., struck 
a pedestrian, Donald L. Boyd, white, 4 years, 1129 Tenth 
Street, X". AAA, who was crossing between blocks running 
from south curb to north curb.” To Garfield Hospital and 
treated by Dr. L. H. Snyder for laceration to right cheek. 
Xot serious. Later home. 

A. L. Embrey J. D. AYood.” 

Fred Fillah, called as a witness by the plaintiff, testified 
as follows: 

That on the date of the occurrence of this accident, he was 
walking on the north side of L Street between 9th and 10th 
Streets, X. AAA when he heard the screeching of brakes; that 
he arrived at the scene of the accident and saw the plaintiff 
on the right front side of the truck either in a lying position 
on the ground or in a sitting posture on the north side of 
the roadway; he further testified that the plaintiff was 
lying on the street at a point four houses from the east side 
of 10th Street, X. AAA 

That John R. Wallace testified for the plaintiff as fol¬ 
lows : 

That he was a member of the Metropolitan Police Depart¬ 
ment of the District of Columbia and that at plaintiff’s at¬ 
torney’s request he made certain measurements on 
14 L Street, XA AW That the distance from the west curb 
of 9th Street to the east side of 10th Street was 532 
feet; that the roadway of L Street was 31 feet and 10 inches 
and that from the east curb of 10th Street to the fourth 
house on L Street going east, was a distance of 76 feet 2 
inches. That on the date of this accident, the street was a 
one way street going in a westerly direction. 
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Mrs. Boyd testified that plaintiff was, on date of acci¬ 
dent, four years of age. 

That the plaintiff introduced testimony bearing upon his 
injuries and the permanency thereof, which are immaterial 
to the issues of this case. Thereupon, the plaintiff rested 
his case. 

The defendant thereupon moved for a directed verdict 
which was denied by the Court. 

Thereupon counsel for the defendant read in evidence 
Article III, Section 5 of the Traffic Regulations of the Dis¬ 
trict of Columbia, as follows: 

‘‘The driver of any vehicle shall yield the right of way to 
a pedestrian crossing the roadway within any marked cross¬ 
walk or within any unmarked crosswalk at the end of a 
blot'k, except at intersections where the movement of traffic 
is being regulated by police officers or traffic-control signals 
or at any point where a pedestrian tunnel has been pro¬ 
vided. 

“Vehicles emerging from alleys, garages, driveways, or 
places of business or storage shall stop, and then yield the 
right of way to pedestrians before crossing the sidewalk. 

*'‘Xo driver of any vehicle approaching from the rear of 
any other vehicle that has stopped at a crosswalk or at any 
intersection to permit a pedestrian to cross the roadway 
shall overtake and pass such a standing vehicle. 

15 “Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right of way to vehicles upon the road- 
wav.” 

Thereupon the defendant called to the stand, Herman 
Kramer, who testified as follows: 

That he was driving the defendant’s truck on L Street 
in a westerly direction about 18 miles per hour. 

Q. Proceed to tell us exactly what occurred. A. I was 
riding on L Street between Ninth and Tenth. As I got a 
little better than half way up L Street, there was a car 
double-parked on the right-hand side, which was going 
west. And right before that time two children ran across 
the street. 

I took mv foot off the gas and I blew the horn, and as I 
got even with that car, I was about a foot in front of the 
left side of the automobiles that were parked—before I 
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could think, that kid was right out in front of me, and 1 
hit the brake and stopped almost immediately. 

# # * * • 

Q. There were cars to your left parked? A. That is 
right. 

Q. You were about 4 feet from those cars? A. That is 
right, because I had to pull to the left on account of this 
double-parked car over there. See? I couldn’t ride in the 
middle. 

# * # * # 

Q. Did you run over the child ? A. Xo, I did not. 

Q. Tell me what happened with regard to the child. What 
part of your car struck it, if any? A. He ran right past 
the front left wheel. He just jumped out there and there 
he was, and I hit the brake just like that (indicating). 

Q. You struck him in that fashion? A. He just 
16 passed the front wheel and he was down like that 
(indicating). 

Q. When your car stopped, did you get out ? A. 0, yes. 
I got right out. 

Q. Where did you find the little boy when you got out 
of the car? A. He was about a foot in front of the car, 
and he was just getting up; and I helped him up the rest 
of the way and put him right in my car and took him right 
to the hospital. 

* *■ m # * 

Q. I understood you to say that you were running at 
about 18 miles an hour. A. That is right. 

Q. And you were passing this car that had parked double? 
A. That is right. 

Q. And that you saw these two boys. Were there two 
or more? A. Well, I don't know. I know there were two. 
I am sure of two. But they ran past. They ran past be¬ 
fore I got to that parked car. 

Q. I understood you to say that you put on your brake? 
A. I said I took my foot off the gas. You know how you 
let your foot rest on the brake. I was blowing the horn. 
That is how I stopped so fast when the other boy ap¬ 
peared—because niv foot was already on the brake. 

Q. How fast would you say you were going after you 
took your foot off the gas? A. The car loses speed. I was 
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doing about 15 miles an hour after I took mv foot off the 
gas. 

* * * # # 

Q. Do I understand you to mean that there was some little 
time elapsed between— A. That is right. 

17 Q. —between the time the boys ran in front of 
you— A. Yes. That is what made me come all the 

way up there, you see. When I first saw them, I took my 
foot off the gas. That is when I sounded the horn. 

*%■### 

Q. Did you feel the impact of the truck as it struck the 
child, if it did strike the child? A. Xo. I didn’t feel any 
impact. 

Q. Do you know whether or not you did actually strike 
thd child? A. To tell you the truth, I don't think I did 
strike the child. It feels like he just fell and hit his face 
on the bumper as they just came together, because other¬ 
wise the wheel would have hit him or something like that. 
The wheel or anything didn't touch the bow 
Q. Do you remember which side of the car struck him? 
A. He just passed the front left wheel. 

* # * * # 

Q. l~ou say that the front part of your car, after he had 

passed the left front wheel, struck him. Then you say that 

your car didn't strike him. Which is it? Did it strike 

hihi or didn’t it strike him? A. When that boy jumped 

out in front of me—see—that flash—as soon as I saw that 

flash I stopped just like that (indicating). The truck rocked 

like that (indicating). Understand what I mean? If I had 

stt-uck that boy, understand, I would have killed that boy. 

* # # * # 

Q. Y'ou sav vou could not see the front of the car? A. 
The boy jumped right in front of my truck. Understand 
what I mean? 

18 Q. Yes. A. He passed the front wheel, just a 
flash, just like that (indicating). Then, when I saw 

that flash, that is when I hit the brake, just right tight; 
and the truck does that when we stop (indicating). If it 
had hit him, if the truck would have hit him— 

Q. Don't tell us what it would do “if”. We don’t want 
to know that. 
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Q. Now I say, how could you see which side he came from? 
A. He was dressed in white. He just ran real fast from 
behind the parked cars right in front of me just like that 
(snapping fingers). 

* * # m # 

That thereupon the defendant produced testimony con¬ 
cerning the plaintiff's injuries which are immaterial to the 
issues herein. 

That thereupon the defendant offered evidence that the 
foot brake of the truck involved in the accident was capa¬ 
ble of stopping the same in twenty feet at a speed of twenty 
miles per hour and that the hand brake was capable of 
stopping it in twenty-five feet. 

Thereupon the defendant rested his case and moved the 
Court for a directed verdict. That the Court thereupon re¬ 
cessed until the following day and upon convening of Court 
granted the defendant’s Motion for a directed verdict. 
'Whereupon the plaintiff noted an objection and took ex¬ 
ception to the Court’s ruling. 

APPROVED: 

* 

I. IRWIN BOLOTIN 
SAMUEL B. BROWN 
Attorneys for Plaintiff 

SIMON, KOENIGSBERGER & YOUNG 
By LAWRENCE KOENIGSBERGER 

19 Assignments of Error . 

Filed July 6 1939 
* * * 

Now comes the plaintiff" by his atorneys, I. Irwin Bolotin 
and Samuel B. Brown, and assigns for review to the United 
States Court of Appeals for the District of Columbia, on 
appeal in the above-entitled cause, the following errors 
committed by the trial court: 

1. In granting the motion of defendant for a directed 
verdict upon all the evidence at the close of the testimony 
lor plaintiff and defendant. 

2. In entering judgment on the verdict as returned by 
the jury. 
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3. In holding that the evidence in the cause was not suffi¬ 
cient to take the case to the jury for its determination of 
the issues in the case. 

I. IRWIN BOLOTIX 
SAMUEL B. BROWN 


Designation of Record 

Filed July 6 1939 
# # 

The clerk of the court will please include in the tran¬ 
script of the record in the above-entitled cause the follow- 
ing: 

1. Declaration. 

2. Plea. 

3. Memorandum of Note of Issue. 

4. Memorandum of Directed Verdict. 

5. Statement of Evidence. 

6. Assignments of Error. 

7. This Designation. 

20 I. IRWIN BOLOTIN 

SAMUEL B. BROWN 

Attorneys for Plaintiff 

Service of copy of foregoing Designation of Record ac¬ 
knowledged this 5 day of July, 1939. 

LAWRENCE KOEXIGSBERGER 

Attorney for Defendant 


Memorandum 

JULY 19, 1939 

Time to file record in the United States Court of Ap¬ 
peals for the District of Columbia extended to and includ¬ 
ing August 15, 1939. 


DONALD BOYD VS. JOSEPH OTTENBERG. 
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21 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia , s$: 

I, Charles E. Stewart, Clerk of the District Court of 
the United States for the District of Columbia, hereby cer¬ 
tify the foregoing pages numbered from 1 to 20, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 88928 
at Law, wherein Donald Boyd, an infant by Leo Boyd, his 
father and next friend, is Plaintiff and Joseph Ottenberg 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 20th day of July, 1939. 

C. E. STEWART, 

(Seal) Cleric. 

Endorsed on Cover: No. 7478. Donald Boyd, an infant 
&c., Appellant, vs. Joseph Ottenberg. United States Court 
of Appeals for the District of Columbia. Filed July 24 
1939. Joseph W. Stewart, Clerk. 
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IN THE 


UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


OCTOBER TERM, 1939. 


No. 7478. 


DONALD BOYD, an Infant, by LEO BOYD, His Father and 
Next Friend, 


Appellant, 


vs. 


JOSEPH OTTENBERG, 


Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment entered in the 
District Court of the United States for the District of 
Columbia in favor of the Appellee, and is taken under au¬ 
thority of Section 7 of the Act of February 9, 1893 (27 
statutes 435, Chapter 74; D. C. Code, Title 18, Sec. 26), 
permitting appeals to be taken to the United States Court 
of Appeals for the District of Columbia from final judg¬ 
ments and decrees of the District Court of the United 
States for the District of Columbia. 



STATEMENT OF CASE. 


The evidence as set forth in the record shows substan¬ 
tially that the Appellant, Donald Boyd, who was the plain¬ 
tiff below, was crossing the roadway of L Street, X. W., 
on May 7,1936, at a point between Ninth and Tenth Streets 
in a northerly direction; that he was four years of age at 
the time; that L Street on said date was a one way Street 
for traffic moving in a westerly direction; that the width of 
L Street from curb to curb is thirty-one feet and ten inches 
and its length from Ninth Street to Tenth Street is about 
532 feet; that when the Appellant left the south curb the 
Appellee’s automobile was approaching from the east and 
was approximately 200 feet from the point of impact; that 
the Appellant had proceeded to the north side of the road¬ 
way at a point more than half way across the street when 
he was struck by Appellee’s automobile. 

The Court directed a verdict in behalf of the Appellee 
at the conclusion of the entire case. It is from a judg¬ 
ment entered on this verdict that this Appeal is taken. 

SUMMARY OF ARGUMENT. 

I. The Court Erred in Granting Defendant's Motion for 
a Directed Verdict at the Close of All the Testimony. 

(a) This case falls directly within the doctrine as an¬ 
nounced by the Court in the case of Boaze, etc., v. Win- 
dridge and Handy, Inc., etc*., decided on January 30, 1939, 
and reported in 102 Fed. (2nd) 62S, 70 App. D. C. 24: 67 
Wash. Law. Rep. 207. 
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ARGUMENT AND LAW. 

It is our contention that this case falls squarely within 
the doctrine as announced bv this Court in the case of 
Boaze r, Wind rid or and Handy, supra, and that it was 
accordingly error for the lower Court to take this case from 
the jury and direct a verdict in behalf of Appellee. 

It must be conceded that in order to direct a verdict in 
behalf of defendant that full weight is to be given to the 
plaintiff’s testimony as well as all reasonable inferences 
that may be drawn from such testimony. 

In the instant case the evidence offered in behalf of Ap¬ 
pellant shows that he was crossing a roadway which was 
approximately thirty-two feet in width; that when the 
witness Tolson left the south curb he observed Appellee’s 
truck approximately 200 feet away; this witness testified 
that when he reached the north curb he turned around 
and observed that the Appellant had been following him, 
and that the Appellant had crossed more than half way 
across the roadway of L Street when he was struck by Ap¬ 
pellee’s truck; that the truck was traveling pretty fast” 
(R. 9): the witness Filial] testified that he heard a screech¬ 
ing of brakes, and that when he arrived at the scene of the 
collision he noticed the Appellant on the right front side 
of the truck either in a lying position on the ground or a 
sitting posture on the north side of the roadway at a 
point about four houses from the east side of Tenth Street 
(R. 11); that the fourth house to the east of Tenth Street 
is seventv-six feet and two inches from the intersection, 
and this was approximately the point of the collision. 

It is apparent from the above testimony and from infer¬ 
ences which may justifiably be drawn from it that this col¬ 
lision did not occur as the Appellant emerged from behind 
a parked car. It is apparent that this collision occurred 
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after Appellant had passed the center line of the street 
and had been in the view of the driver for some distance. 
It is also apparent that when both the witness Tolson and 
the Appellant left the south curb that the truck was ap¬ 
proximately 200 feet away, and, in addition to the testi¬ 
mony to the effect that the truck was traveling “pretty 
fast,” there may be drawn an inference of speed as well as 
failure on the part of the driver of the truck to keep a 
careful lookout and have his vehicle under proper control. 

It is respectfully submitted, in view of the foregoing, 
that the judgment in the present case should be reversed. 

1 I. IRWIN BOLOTIN, 

SAMUEL B. BROWN, 

1 NATHAN M. BROWN, 

! Colorado Building, 

Washington, D. C., 

Attorneys for Appellant. 
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APRIL TERM, 1939 


No. 7478 


DONALD BOYD, an Infant, by LEO BOYD, His 
Father and Next Friend, Appellant , 


vs. 

JOSEPH OTTENBERG. 


BRIEF on BEHALF of APPELLEE. 


STATEMENT of the CASE. 

Appellant says (p. 2) that when he left the south curb, 
appellee’s truck was two hundred feet from the point of 
impact, thus implying that defendant’s driver had the 
plaintiff in view for that distance prior to the collision. This 
statement and implication is not supported by the record. 

The testimonv discloses that when the witness Tolson 
left the south side of the street, and ran to the north side, 
the truck was then more than halfway between Ninth and 
Tenth Streets (R. 8). At that time, appellant was not with 
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the witness, and the witness believed that appellant was 
still on his porch (R. 10). 

Appellant's statement in his brief (p. 3) that Tolson ob¬ 
served that appellant had been following him, is also unsup¬ 
ported by the record. 

Appellee submits that a fair and correct statement of 
facts, based upon the record, is as follows: 

James Tolson and another boy were playing tag. There 
were automobiles parked on both the north and south sides 
of L Street. The boys ran down in an alley and darted 
between the cars on the north side of the street, and crossed 
over to the south side, darting in between the cars (R. 7). 
They then ran out from between the cars from the south 
sidewalk in a diagonal position to the north sidewalk (R. 
7, 10, 11). 'When Tolson left the south sidewalk, lie saw 
appellee's truck coming from Ninth Street and headed to¬ 
ward Tenth Street. The truck was more than halfwav 

* 

towards Tenth Street. The witness did not see the truck 
again until it struck appellant (R. 7, 8). 

Upon reaching the north sidewalk, Tolson heard appel¬ 
lant call and turned around, observing the appellant running 
towards him; the center of the front bumper of the truck 
struck the appellant, and the truck had its brakes on at the 
time (R. 7, 8, 9). The truck did not pass over appellant, 
but after the accident, appellant was lying in front of the 
truck (R. 9, 13). 

The street in question was a one-way street going west 
(R. 11). Tolson testified that the truck was going “pretty 
fast” (R. 9). The driver of appellee’s truck testified that 
he was driving about eighteen miles an hour and slowed 
down to about fifteen miles an hour just prior to the acci¬ 
dent (R. 12-14); that he observed two children running 
across the street at a time when his truck was more than 
halfway up L Street; that there was another car parked 
double on the right-hand side of the street, going west; and 
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that upon observing the two children running across the 
street, he took his foot off the gas and blew his horn, and 
began to pass to the left of the car which was double-parked, 
which put his truck about four feet from the cars parked 
on the south side of the street at his left (R. 12, 13). 

Just before the driver reached the parked car, the two 

beys ran across the street and he immediately took his foot 

off the gas and let his left foot rest on the brake and blew 

the horn on the truck; some little time elapsed between the 

time the boys ran across the street and the appellant left the 

sidewalk; the appellant ran right out from between the 

parked cars in front of his truck and the driver “hit” the 

brake and stopped almost immediately; the boy was about 

a foot in front of the truck after the accident; the driver 

did not feel any impact from the collision and could not 

definitelv state whether the truck actuallv struck the child 
* • 

or the child ran or jumped into the truck (R. 13-13). The 
testimony of appellee’s driver was undisputed. 

SUMMARY of ARGUMENT. 

The Court was correct in granting defendant’s motion for 
a directed verdict. 

ARGUMENT. 

When the testimony is as consistent with the hypothesis 
that the defendant was not negligent as with one that he 
was negligent, and appellant’s proof tends to establish 
neither, the judgment, as a matter of law, should go against 
the party having the burden of proof. 

Pennsylvania Railroad Co. v. Chamberlain. 288 U. S. 
333, 339. 

Kelly Furniture Co. v. Washington Railway ti' Electric 
Co., 64 App. D. C. 215, 217, 76 F. (2d) 985. 

The bare fact that a motor vehicle is involved in a colli¬ 
sion with a pedestrian on a highway does not raise a pre- 
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suniption, nor support a finding that the operator of the 
vehicle was negligent. 

‘ Reaver v. Walcli, 53 App. P. C. 159,161,3 F. (2d) 2U4. 

Appellant in his brief (p. 4) contends that the ease should 
have been submitted to the jury on the testimony of Tolson 
that the truck was traveling “pretty fast”. The only posi¬ 
tive testimony in the record as to the speed was the testi¬ 
mony of the appellee's driver that he was driving eighteen 
miles an hour and slowed down immediately before the acci¬ 
dent to fifteen miles an hour after he took his foot olf the gas 
(R. 12-14). None of the other witnesses testified with re¬ 
spect to the speed of the truck. 

Indefinite statements of opinion with respect to speed, 
such as “very fast, “great speed”, “pretty fast”, are in¬ 
sufficient to carry the case to the jury. 

In Diamond v. Weyerhaeuser, 178 Cal. 540, 174 Pac. 38, a 
verdict for the defendant had been directed and the sole 
question on appeal was whether there was sufficient evidence 
of negligence to warrant the submission of the case to the 
jury. The Court said: 

“We think the evidence in this case was such as to 
justify the court in taking the action complained of. 
* * * Xor, looking to the specific averment of viola¬ 
tion of the ordinance, did the evidence sustain the 
charge that the automobile was being propelled at an 
unlawful or otherwise excessive rate of speed. The 
plaintiff testified that the machine was coming ‘very 
fast’; another witness, that its speed was decreasing 
before it reached the milk wagon, but that it was still 
going ‘at a good speed’. The only other witness who 
testified for plaintiff on the subject said that it looked 
to him as if the automobile ‘was going pretty fast’. 
These statements are entirely too uncertain to serve 
as a basis for a finding that the speed was over 20 miles 
an hour, or that it was in excess of the maximum rate 

1 which would be dictated bv the demands of ordinary 


prudence. Such expressions as ‘very fast’, ‘pretty 
fast’, and the like are merely relative, and their mean¬ 
ing and effect must depend upon the unknown factor 
of the witness’ personal views regarding standards of 
speed. # * 

To the same effect see: 

Presser et al. v. Dougherty, 239 Pa. 312, 86 Atl. 854. 
Wlicden v. Mutrie, 247 Mass. 316, 142 X. E. 45. 

O’Brien v. Bernoi, 8 X. E. (2d) 780 (Mass.). 

Popick v. Neal Hardware Co., 164 X. Y. Supp. 413. 
Shoemaker v. Andrews, 154 Va. 170,152 S. E. 370. 
Bothfeld v. Clerkin, 162 X. Y. Supp. 1056. 

The appellant relies on the case of Boaze v. Windridge cC 
Handy, Inc., 67 "VV. L. R. 207, 102 F. (2d) 628. That case is 
not in point. In that case the decedent had gotten to a point 
six or seven feet from the north curb when the accident 
occurred, and after the accident the testimony disclosed that 
the decedent lay with his head a few feet from that curb. 
There were no parked cars on the north side of the street and 
the motorcycle was being driven on the wrong side of the 
street. There had been nothing to obstruct the view of the 
driver. The street was a two-way street. However, the 
Court, in its opinion, said: 

“If, therefore, the evidence had shown that the col¬ 
lision occurred as deceased emerged from behind a 
parked car and when the view of the driver of the motor 
cycle was obstructed so that he could not see the de¬ 
ceased as he walked into his pathway, we should have 
to affirm the judgment of the Court below”. 

Clearly, the facts in the Boaze case do not accord with the 
facts in this case, and certainlv the verv distinction which 
the Court points out would have been ground for a directed 
verdict if it had existed in the Boaze case, does in fact exist 
in the case at bar. There is nothing in the record in this case 
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to show that appellee’s driver saw appellant, or in the exer¬ 
cise of proper care, could have seen him until the moment of 
the collision when appellant ran from between the parked 

cars directlv in front of the truck at a time when it was 
% 

passing, or had just passed, the double-parked automobile 
(R. 12-14). 

CONCLUSION. 

It is respectfully submitted that the judgment of the Court 
below should be affirmed. 

MORRIS SIMON, 

LAWRENCE KOENIGSBERGER, 
LEROY S. BENDHEIM, 

Attorneys for Appellee. 
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